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Polarization and the Executive Branch and the Judicial Branch

The Executive Branch

The Presidency has become more polarized. Prior to 1989, the average distance in the President’s NOMINATE
score and the House of Representatives was 0.32, after 1980 this doubled to 0.65.  One reason for this increase in
elite polarization between the President and Congress is the increased instance of divided government. There are
three eras of unified and divided government, the first is from the emergence of the party system up to 1896.
2During this period, divided party government was common and occurred around 50% of the time. The second
period is the era of unified party government from 1896 to the mid 1950s. 3The first part of this second period was
dominated by Republicans while the second part of the second period was dominated by Democrats. “During this
period, divided party government was rare which had a probability of 20 percent or less. Divided government only
occurred three or four times during this era. 5This era of unified government ended by the mid 1950s. By the time
the early 1960s came around, the probability of divided government went above 50% and continued to rise. At the
present moment, the probability of divided government is higher than 90%. This is the greatest period of divided
government in US history, only the 1880s and 1890s are comparable.®

Disagreement - However, according to Morris Fiorina, the partisan conflict that accompanies divided government
does not necessarily have to indicate polarization but can also indicate increased electoral competition. ‘When party
control seemingly hangs in the balance, members and leaders of both parties invest more effort in enterprises to
promote their own party’s image and undercut that of the opposition. These efforts at party image making often
stand in the way of cross-party cooperation on legislation... When majority status is not at stake, there are fewer
incentives to concentrate so intently on winning partisan advantage. But when majority status is in play, members of
out parties tend to think in terms of winning the long game of institutional control rather than the short game of
wielding influence by cooperating in policymaking at the present moment. When competing for majority status,
parties focus more intently on public relations, messaging, and related strategies designed to win the high stakes in
contention’. In short, when a party thinks it is possible to win majority status in congress, it is more likely to engage
in conflict to highlight differences in issue positions. On the other hand, when a party does not think it can win and
is stuck with permanent ‘minority status attitude’, it is more likely to want to work with the majority party to have
some influence over legislation. The Republican party never had control of the senate from the 1953 till 1981 and
did not control the house until 1994. After the Senate take over, house Republicans led by Gingrich realized it was
possible to win the house and started engaging in partisan conflict to highlight issues differences in order to win.”
Gingrich’s quip ‘I’m willing to be ineffective in the short run if it means in the long run, we re able to build a
majority”.8

The Judicial Branch

Before 2017, 60 votes were needed to confirm Supreme Court Justices and other federal judges. This was because
the opposition would use the filibuster to hold up the nomination indefinitely. °The party in power always feels
frustrated when their nominations are held up; however, in recent decades partisan polarization has increased the
conflict over judicial appointments. ‘°For this reason, Republicans changed the rules, so that only 51 votes were
needed to confirm Supreme Court Justices. ' This increased mass polarization, since both parties were increasingly
viewed by the public as being in opposing camps since the public takes queues from partisan elites.

Another reason for polarization among Supreme Court members is the changes in the legal profession. In the 1960s
and 1970s, most associations such as the American Bar Association were left leaning. Conservatives were
determined to respond to what they saw as an ‘ideological imbalance’. 12 Justices generally orient themselves toward
the “political, legal and social elite groups’ which they are a part of. The elite audiences that are of particular
importance differ for every individual Justice, but their personal backgrounds and positions make some audiences
specifically relevant. ** Today’s Justices are part of ‘increasingly polarized elite social networks that help to create
and reinforce their ideological commitments’. ** This is because the competing networks of the Federalist network
and liberal network of the present have replaced the ‘relatively consensual center-left social network’ of the past that
influenced the thinking of both Republicans and Democrats appointees to the court. 1° This is one reason why post
1990 Justices appointed by Republican presidents are less likely to support liberal positions than pre 1990 Justices
appointed by Republican presidents. 16 The fact that this change has had less of an impact on the Democratic side,
further points to this reason since Justices appointed by Democratic Presidents were part of left-wing social
networks in the past (before the current era of strong polarization). 1 Some groups claimed that ‘a milieu of people
and groups that shared liberal values’ influenced the behavior of Justices. This included the American Bar
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Association, legal academics, Supreme Court Reporters and ‘elite social circles’ in Washington DC. According to
this view, Justices who came to the court as Conservatives moved to the left to please liberal leaning audience. 8At
the same time the Conservative legal network started to rise. The incentives that had pushed Republican judicial
nominees to the left was now being counteracted producing a force that pushed new nominees to the right. *°* When
the Founders of the Federalist Society started law school in the 1980s, they found that the institution was dominated
by liberal ideas. 2 In order to challenge the liberal legal network group, conservatives began fighting in the most
hostile institution of all-US law schools. 2* The Federalist Society was established in 1982 ‘to build a conservative
counter elite that would challenge the liberal legal orthodoxy and help win the war of ideas in the law schools’. %

According to Nancy Scherer and Banks Miller there are two possible reasons why Federalist Society Membership
increases the likelihood of a conservative vote. One is the ‘attraction hypothesis’ while the other is the ‘conversion
hypothesis’. 2 The attraction hypothesis states ‘The Society attracts its members from among those Republican
lawyers and law students who already lie on the conservative end of the ideological continuum’. On the other hand,
the conversion_hypothesis states ‘The Society converts Republican lawyers who join its ranks to adopting the
originalist method of constitutional interpretation. In other words, membership in the society somehow socializes
lawyers who may not ascribe to the originalist mode of constitutional interpretation when they join the organization-
instead ascribing to the living and evolving constitutional paradigm-in such a manner that, over time, they are
transformed into proponents of originalism’.?* Either way Republican Presidents have an increasingly

reliable conservative, originalist pool to draw nominees from. This has increased the likelihood that a Republican
president will be able to pick a conservative nominee. This has helped avoid the problem former Presidents such as
Nixon faced. When Richard Nixon ran for President, he promised to reverse the tide of judicial liberalism.
However, he soon found this was harder than it seemed. 2°> Nixon had good reason to believe his first term Supreme
court appointments delivered on this promise. 26 However, just two months later the court issued its ruling in Roe V
Wade. ?" This experience showed the conservative movement’s weakness, for despite high profile presidential
support, its network was not able to effectively identify truly conservative judges, and when they did, those judges
lacked the intellectual sophistication, professional standing, and compelling legal vision to be appointed’® This is
where the Federalist Society makes a difference today. Federalist Society Member Michael Greve said, ‘The
Federalist Society has a de facto monopoly on the credentialing of rising stars of the conservative legal
movement...on the left there are a million ways of getting credentialed; on the political right, there’s one way in
these legal circles’. *°This is a possible reason that today’s Republican judicial appointees are more Conservative
than prior decades. The Federalist Society has ‘helped build an impressive farm team of conservative legal talent’
which Republican presidents/administrations draw to appoint Justices and to staff important positions within the
legal-political community. * The result of this is affective polarization since Republican appointed judges since
‘Partisan identification has become an increasingly strong correlate of political attitudes and behavior’, in other
words Republican appointed judges are increasingly correlated with conservative position.

Disagreement - On the other hand, Martin-Quinn scores suggest that as Supreme Court Justices grow older they
move to the left. 3! The Marin-Quinn score is a prominent measure of judicial ideology which uses ‘the Justices’
votes to quantify their position on a left-right spectrum’. >Negative scores refer to increased liberalism while
positive scores refer to increased conservatism. 33Data from the supreme court database are used to calculate the
scores. Josh Blackman, a Supreme Court scholar says “Justices may be subject to influences by the Beltway cocktail
scene and want to be perceived as reasonable and moderate, ”. This implies that the ‘cocktail scene” is liberal and
made up mostly by liberal professors and journalists. 3#This contradicts the literature which says that Republican
nominated judges hang out with like-minded right of center peers and that the center left consensus network of the
past has broken down. It may well be that this consensus center left network still exists and is responsible for
moving judges to the left as their career progresses. This also questions the notion that the Federalist Society has
been as successful in identifying staunch conservatives as many would suggest.
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